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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1435-3] 

Intent  To  Issue  Guidance  Concerning 
Womens’  Business  Enterprise  Policy 
for  EPA’s  Construction  Grants 
Program;  Request  for  Comments 

The  Purpose  of  This  Notice 

The  Environmental  Protection  Agency 
(EPA)  invites  interested  persons  to 
review  and  comment  on  the  policy 
proposed  below,  which  is  designed  to 
increase  participation  of  womens’ 
businesses  in  EPA’s  Construction  Grants 
Program. 

The  Background 

As  part  of  its  process  of  implementing 
the  requirements  of  Executive  Order 
12138  (May  18, 1979;  see  44  FR  29637, 
May  22, 1979)  and  Section  13  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C.  1251 
note),  EPA  has  developed  the  proposed 
policy  set  forth  in  the  draft  Program 
Requirements  Memorandum  (PRM) 
below.  The  PRM  will  apply  to  EPA 
grantees  and  their  consultants  and 
contractors  under  the  program  of 
assistance  for  construction  of 
wastewater  treatment  works  authorized 
by  Section  201  of  the  Clean  Water  Act 
(33  U.S.C.  1281).  EPA’s  goal  is  to  make 
the  policy  effective  on  October  1, 1980. 

EPA  also  has  developed  womens’ 
business  enterprise  (V^E)  policies  for 
its  direct  contracting  activities,  and 
these  are  being  implemented  separately. 

EPA’s  first  draft  of  the  proposed  PRM 
was  circulated  for  comment  to  all  EPA 
regional  offices  and  a  wide  range  of 
interested  persons  and  organizations 
(including  affected  professional  and 
business  organizations.  State  and  other 
public  agencies,  and  WBE  and  non-WBE 
firms).  The  proposed  policy  below 
reflects  changes  made  in  that  early  draft 
in  response  to  the  views  of  commentors. 

EPA  conducted  a  preliminary  review 
of  the  status  of  womens’  business 
enterprise  in  that  portion  of  the  business 
community  which  works  with  planning, 
design  and  construction  of  wastewater 
treatment  facilities.  Our  review 
indicates  that  the  number  of  women- 
owned  construction  firms  presently 
constitutes  a  small  percentage  of  the 
industry  nationally.  EPA  believes  that 
capable  women-owned  firms  should  be 
involved  in  the  construction  grants 
program  to  the  extent  of  their  current 
and  potential  availability  in  the 
industry.  To  accomplish  this,  an 
effective  approach  is  to  set  a  goal  for 
participation  of  women-owned 


businesses  in  some  reasonable  specified 
amount  of  the  total  dollars  spent  under 
construction  grants  each  year.  In  the 
earlier  draft  which  was  circulated  for 
comment,  EPA  had  specified  a  national 
one  percent  goal,  which  would  increase 
to  three  percent  in  1982  and  1983.  There 
was  widespread  concern  about  how 
realistic  this  goal  was. 

The  proposed  policy  set  forth  below 
does  not  specify  a  particular  goal.  EPA 
has  arranged  for  a  study  of  the  present 
and  projected  availability  of  women- 
owned  businesses  in  the  ten  EPA 
regions  and,  depending  on  the  results  of 
that  study,  we  anticipate  that  the  final 
policy  (which  we  intend  to  publish  no 
later  than  August,  1980)  will  contain  a 
goal-oriented  approach  substantially  as 
follows: 

— ^EPA  will  establish  numerical  goals  for 
participation  of  WBE  firms,  to  be 
applicable  beginning  in  FY 1981. 

— The  goals  will  be  based  on  the  study. 
— ^There  may  be  different  regional  or 
area  goals  (or  other  factors  such  as  a 
minimum  project  size  requirement) 
depending  on  the  study’s  analysis  of 
the  availability  of  WBE  firms  in 
different  geographic  and  population 
contexts. 

The  proposed  policy  also  includes 
requirements  designed  to  assure  that 
EPA,  its  grantees  and  their  contractors 
will  use  positive  outreach  efforts  to 
identify  and  notify  women-owned 
businesses  of  opportunities  in  the 
Construction  Grants  Program.  EPA 
anticipates  that  this  "outreach”  effort, 
coupled  with  the  incentives  created  by 
use  of  the  goals,  will  lead  to  substantial 
increase  in  participation  by  women-  • 
owned  businesses  in  the  Construction 
Grants  Program,  and  the  creation  of  new 
women-owned  firms. 

In  response  to  some  comments 
received,  EPA  recognizes  that  WBE 
firms,  particularly  newer  ones,  like  all 
new  small  businesses  may  be  in  need  of 
business  training.  Such  training  also 
directly  benefits  the  Construction 
Grants  Program,  since  it  helps  to  avoid 
business  failures  that  can  delay  projects. 
EPA  will  explore  ways  to  provide  and 
assist  appropriate  training  for  WBE 
firms. 

The  Executive  Order  defines  a 
"women-owned  business”  as  one  which 
is  "at  least  51  percent  owned  by  a 
woman  or  women  who  also  control  and 
operate  it.”  The  ownership  requirement 
can  be  difficult  to  administer  in  States 
with  community  property  laws.  The 
proposed  policy  recognizes  this 
difficulty,  and  the  differences  in  various 
States’  community  property  laws,  by 
authorizing  EPA  Regional 
Administrators  to  devise  implementing 


procedures  in  community  property 
States  which  will  assure  that  the  basic 
purpose  of  the  Executive  Order  is  met. 

EPA  has  a  responsibility  to  implement 
new  requirements  placed  on  the  agency 
in  a  way  which  will  produce  the  least 
possible  disruption  and  delay  on  the 
part  of  grantees  and  their  consultants 
and  contractors.  The  policy  below  was 
developed  with  that  responsibility  in 
mind.  TTie  policy,  when  effective,  will 
operate  only  prospectively,  and  issuance 
of  the  final  policy  document  will  be 
accompanied  by  sufficient  lead  time  to 
avoid  any  disruption. 

Some  commentors  on  the  preliminary 
draft  suggested  that  the  WBE  policy  be 
combined  with  the  agency’s  Minority 
Business  Enterprise  (MBE)  policy.  There 
are  significant  differences  in  the  way  the 
two  programs  are  administered,  but  EPA 
agrees  that  there  are  also  enough 
similarities  that  the  agency  should  use 
common  requirements  where  possible  to 
reduce  work  and  paper  for  all 
participants.  EPA  will  examine  the  best 
way  to  combine  the  two  policies  when  it 
undertakes  review  of  the  MBE  policy, 
something  which  the  agency  has 
committed  to  do  in  the  near  future.  MBE 
and  WBE  policies  will  also  be  under 
review  during  EPA’s  imminent  1990 
Gonstruction  Grants  Strategy  Study,  and 
as  part  of  an  interagency  study  which 
will  commence  soon.  EPA  Regional 
Offices  will  be  encouraged  to 
consolidate  and  simplify  reports 
administration  to  the  maximum  extent 
feasible. 

EPA  presently  is  considering  initiation 
of  organizational  changes  which  may 
move  some  EPA  Headquarters 
responsibilities,  including  Headquarters 
oversight  of  the  WBE  and  MBE 
programs,  from  the  Office  of  Civil  Rights 
to  an  Office  of  Small  and  Disadvantaged 
Business  Utilization.  The  latter  office 
will  be  established  under  Pub.  L.  95-507. 
References  to  organizational 
responsibilities  of  the  Office  of  Civil 
Rights  in  the  document  below  may  be 
changed,  in  the  final  document,  to  this 
new  office. 

Where  and  When  To  Send  Comments 

Any  comments  received  by  June  20, 
1980,  will  be  considered  in  developing 
the  final  document.  Please  provide  your 
oral  or  written  comments  to  Ms.  Joan 
Arnold,  Office  of  the  Deputy 
Administrator  (A-101),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460, 
(Telephone  202-755-0540). 

Dates  and  Places  of  Public  Meetings 

In  addition  to  receiving  written 
comments,  EPA  will  hold  three  public 
meetings  to  receive  comments  and 
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answer  questions  about  the  W6E  policy. 
WBE  and  non-WBE  Onns,  public  agency 
representatives,  and  other  interested 
persons  are  encouraged  to  attend.  If  you 
plan  to  attend  and  present  comments,  it 
would  be  helpful  if  you  would  call  the 
person  shown  below  (so  EPA  can 
establish  an  agenda  alloting  time  to 
anticipated  speakers)  and  bring  a 
written  statement  to  the  meeting.  The 
meetings  will  be  held  as  follows: 


Place 

Date  and  time  Call 

Washingtoa  O.C. 

EPA  Headquarters, 
Waterside  Mall, 
room  2409,  401  M 
Street  SW., 
Washington,  O.C.. 

April  15,  Joan  Arnold:  202/ 

1980—9  755-0540. 

a.m.-Noon. 

Chicago,  lINnois 

EPA  Regional  Office, 
room  280,  219  S. 
Dearborn  SL, 
Chicago.  III.. 

May  13,  Jane  Kenneaily:  312- 

1980—9  353-2072. 

am.-ll 
a.m.. 

Seattle,  Washington 

EPA  Regional  Office, 
room  12A,  1200 
Sixth  Avenue, 
Seattle,  Wash.. 

May  14,  Diana  Doherty:  206- 

1980—9  399-1356. 

a.m.-1 1 
a.m.. 

Dated:  April  3, 1980. 

Barbara  Blum, 

Deputy  Administrator. 

Construction  Grants  Program 
Requirements  Memorandum;  Draft  PRM 
No.  80 

Subject:  Implementation  of  Women’s 
Business  Enterprise  Support  Program. 
From:  Deputy  Administrator,  and 
Deputy  Assistant  Administrator  for 
Water  Program  Operations. 

To:  Regional  Administrators,  Attn: 
Water  Division  Directors. 

Purpose:  To  Establish  Policies  and 
Guidance  Related  to  Use  of  Women- 
Owned  Businesses. 

Discussion:  Executive  Order  12138, 
issued  May  18, 1979,  required  EPA  to 
establish  a  program  of  appropriate 
affirmative  action  in  support  of  women’s 
business  enterprise,  and  to  prohibit 
actions  or  policies  which  discriminate 
against  women-owned  businesses  on 
the  ground  of  sex.  EPA  will  amend  its 
regulations  to  include  provisions 
implementing  these  requirements. 

Policy:  The  policy  of  EPA  is  to 
encourage  increased  participation  by 
competent  women-owned  businesses  in 
contracts,  subcontracts  and  other 
subagreements  under  EPA  grants  for 
construction  of  wastewater  treatment 
works.  This  policy  implements 
Executive  Order  12138  and  Section  13  of 
the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  'The  policy  is 


intended  to  encourage  opportunities  for 
immediate  participation  of  women- 
owned  firms  in  work  performed  under 
construction  grants,  and  to  promote  the 
development  and  participation  of  new 
women-owned  firms.  Compliance  with 
this  policy,  and  the  requirements  under 
“implementation”  below,  is  a  condition 
of  all  EPA  grants  for  construction  of 
wastewater  treatment  works,  within  the 
limits  of  the  “applicability”  provision 
below. 

Implementation 

A.  Applicability.  The  policies  and 
requirements  of  this  PRM  shall  be 
applicable  to  all  projects  for  which 
assistance  is  awarded  on  and  after 
October  1, 1980.  Nothing  in  this  PRM 
precludes  a  grantee,  contractor  or 
consultant  fi'om  voluntarily 
implementing  these  or  similar  policies 
for  prior  projects,  and  EPA  encourages 
such  action. 

B.  What  Constitutes  a  Women-Owned 
Business.  'The  term  “women-owned 
business,”  and  its  variations,  means  a 
business  which  is  at  least  51  percent 
owned  by  a  woman  or  women  who  also 
control  and  operate  it.  “Control”  means 
exercising  the  power  to  make  policy 
decisions,  and  “operate”  means  being 
actively  involved  in  day-to-day 
management.  While  EPA  believes  that 
generally  good  faith  will  characterize 
the  representations  of  firms  that  they 
are,  in  fact,  women-owned  and 
controlled,  EPA  and  its  grantees  reserve 
the  right  to  review  the  circumstances 
behind  the  representation  (including  the 
right  to  request  documentation  or  other 
evidence  satisfactory  to  the  grantee  or 
EPA)  prior  to  promoting  the  firm’s 
opportunities.  Firms  which  are  not  bona 
fide  woman-owned  and  controlled  are 
not  entitled  to  benefit  from  the 
opportunities  under  this  policy.  Those 
found  not  to  meet  the  definition  are 
subject  to  sanctions,  which  include  a 
finding  of  nonresponsibility  and ,  in 
willful  cases,  crimnal  prosecution  under 
18  U.S.C.  1001.  In  determing  whether  the 
requisite  ownership  and  control  exist, 
these  are  some  of  the  relevant 
considerations: 

(1)  Whether  ownership  is  meaningful; 
e.g.,  whether  the  woman’s  ownership 
interest  is  such  that  the  woman  owner 
can  sell  the  business  or  liquidate  at  will, 
and  the  extent  to  which  the  interest  is 
independent  of  other  interests  which  are 
tantamount  to  a  controlling  lien  on  the 
woman  owner’s  interest. 

(2)  The  percentage  of  income  going  to 
the  women  owners  (the  amount 
generally  should  be  proportionate  to 
ownership). 

(3)  Whether  there  is  evidence  that  the 
woman  owner  participates  importantly 


in  business  policy  development  and 
decisions  of  importance  to  the  business 
(e.g.,  whether  there  are  procedures 
requiring  her  “sign-off’  on  significant 
actions;  or  whether  there  is  evidence  of 
substantial  change  in  actions  in 
response  to  her  conunents). 

(4)  Whether  corporate  history 
indicates  that  the  business,  is  fact 
woman  controlled  (e.g.,  female 
ownership  prior  to  competition  for  a 
contract  under  this  policy  would  be  a 
factor  tending  to  support  validity;  on  the 
other  hand,  further  inquiry  might  be 
appropriate  if  changes  in  ownership  had 
occurred  within  a  few  weeks  or  months 
prior  to  competition,  if  a  bhange  in 
ownership  involved  related  persons,  or 
if  the  change  involved  the  same  parties 
in  interest — as,  e.g.,  a  former  female 
minority  stockholder  in  a  family 
business  who  suddenly  becomes  a 
majority  stockholder). 

(5)  Whether  the  WBE  firm  itself  will 
supply  the  goods  or  services  under  the 
proposed  contract  or  subagreement,  as 
opposed  to  merely  acting  as  a  conduit  of 
funds  to  some  other.  non-WBE  entity. 
(However,  EPA  recognizes  that  there  are 
legitimate  roles  for  firms  as  jobbers  and 
as  other  intermediaries.) 

C.  Regional  Administrator’s  Authority 
to  Establish  Further  Criteria.  The 
Regional  Administrator  is  authorized  to 
establish  and  publish  other  criteria  for 
determining  what  constitutes  a  WBE 
firm,  if  the  requirement  of  local  business 
practices  or  state  laws  in  a  region  justify 
further  means  of  assuring  that  the 
objectives  of  Executive  Order  12138  are 
met.  In  particular,  the  Regional 
Administrator  for  any  Region  which 
contains  one  or  more  states  with 
commimity  property  laws  shall  establish 
and  publish  any  other  considerations 
the  Regional  Administrator  deems 
needed  to  assure  that  the  woman  or 
women  owners  of  a  firm  have  a 
predominate  ownership  interest  and 
control  of  the  firm. 

D.  Goals  for  Use  of  Women-Owned 
Finns.  (1)  National  Goals.  [Reserved] 

Note. — See  discussion  in  the  introductory 
material  in  this  Notice. 

(2)  EPA  Regional  Implementations  of 
Goals  Program.  Each  Regional 
Administrator  shall  assure  that  EPA 
responsibilities  imder  this  memorandum 
are  met.  The  Directors  of  the  Office  of 
Civil  Rights  and  Urban  Affairs  (OCRUA) 
and  the  Water  Division  in  each  Regional 
Office  are  responsible  for  making  the 
maximum  feasible  efforts  to  achieve  the 
national  goals  in  the  Region.  This 
responsibility  includes  the  following 
required  actions: 

(a)  Each  Water  Division  Director  shall 
assist  the  OCRUA  in  establishing,  with 
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the  Regional  Administrator’s  approval 
and  based  on  the  best  available 
information  about  current  and  potential 
availability  of  women-owned 
businesses,  specific  regional  goals 
consonant  with  the  national  goals. 
Regional  goals  may  be  region-wide,  or 
may  be  focused  more  narrowly  on  sub¬ 
regional  or  project-specific  areas;  for 
example,  a  goal  greater  than  the 
national  goal  may  be  appropriate  for 
projects  in  an  urban  area  found  to  have 
many  women-owned  firms,  and  a  lower 
goal  for  an  area  with  few  or  no  women- 
owned  firms  reasonably  available.  In 
establishing  goals,  the  Region  shall 
solicit  views  of  women-owned 
businesses,  women's  organizations, 
representatives  of  construction  and 
engineering  firms,  technical  and 
professional  organizations,  women’s 
banks,  affected  public  agencies,  and  the 
public.  The  Region  shall  establish  the 
Regional  goals  no  later  than  June  20, 
1980.  Until  regional  goals  are 
established,  the  national  goal  shall  be 
the  applicable  goal  for  the  whole  region. 
The  Region  shall  reassess  the  goals  at 
least  annually. 

Note. — Depending  on  the  results  of  the 
study  discussed  in  the  introductory  material 
in  this  Notice,  national  and  regional  goals 
may  be  made  applicable  only  for  projects  of 
some  minimum  size,  or  otherwise 
implemented  difierently  based  on  reasonable 
distinctions  between  projects,  geographic 
areas,  or  other  factors. 

(b)  Promptly  after  establishing 
regional  goals  in  accordance  with  (a), 
the  Regional  Office  shall  distribute  a 
statement  of  the  goals  and  this  policy  to 
the  affected  States;  grantees;  all 
potential  grantees  [i.e.,  those  in  the 
fundable  portion  of  the  State’s  project 
priority  list);  women-owned  firms  on  the 
source  lists  grantees  have  developed 
under  Paragraph  (E);  and  other 
appropriate  organizations  and 
individuals.  This  distribution  shall  be 
repeated  at  regular  intervals,  generally 
not  less  than  every  six  months,  and 
whenever  goals  change. 

(c)  In  administering  this  PRM,  the 
region  shall  assure  that  grantees  and 
their  consultants  and  contractors  do  not 
“double  count’’  minority  women  for 
purposes  of  the  WBE  and  MBE  goals. 

(d)  Within  30  days  after  the  Regions 
have  established  their  goals, 
Headquarters  OCR  shall  publish  all 
goals  as  a  Notice  in  the  Federal  Register, 
with  a  summary  of  this  policy. 
Comments  on  the  goals  and  the  policy 
will  be  solicited  on  a  continuing  basis, 
and  any  comments  received  will  be 
considered  in  reviewing  program 
implementation  and  establishing  or 
modifying  national  and  regional  goals. 


(3)  Grantee  Implementation  of  Goals 
Program,  (a)  Each  grantee  shall 
implement  the  regional  goal  applicable 
to  it  in  one  of  the  following  two  ways: 

(i)  The  regional  goal  may  be  included 
in  each  procurement  solicitation.  Hiis  is 
the  preferred  method  of  implementation. 

(ii)  A  different  goal  may  be  included 
in  each  procurement  solicitation,  if 
justified  based  on  the  type  of  work  to  be 
performed  or  the  availability  of  women- 
owned  firms  for  the  specific  project. 

This  method  of  negotiated  goals  requires 
the  advance  approval  of  the  Regional 
Administrator. 

(b)  Each  grantee  must  assure  that 
solicitation  documents  contain  the 
following  information: 

(i)  Clear  notice  of  the  applicable  goal, 
including  a  number  or  range  of  niunbers, 
and  what  the  bidder  or  offeror  is 
obligated  to  do  under  the  policy. 

(ii)  How  the  positive  eff’orts  of  the 
bidder  or  offeror  will  be  evaluated. 

(iii)  A  notice  of  federal  and  grantee 
sanctions  for  failure  to  comply  w^th  the 
positive  efforts  in  the  solicitation 
documents. 

(iv)  A  copy  of  this  policy. 

(c)  The  Regional  OCRUA  has  the  right 
to  participate  in  the  review  of 
solicitation  documents,  and  to  require 
the  grantee  to  identify  corrective 
measures  needed  to  assure  compliance 
with  this  policy. 

(d)  Reasonable  costs  of  WBE  liaison 
services,  as  determined  by  the  EPA 
Project  Officer,  are  allowable  costs 
(liaison  services  are  the  services  of  a 
grantee  staff  person  or  other  entity 
which  helps  the  grantee  conduct  its 
record-keeping  and  other 
responsibiUties  related  to  this  policy). 

E.  Grantee  Responsibilities.  The 
grantee  has  primary  responsibility  for 
taking  positive  actions  to  assure 
maximum  feasible  participation  by 
women-owned  firms  in  Step  1,2,3  and 
2&3  projects.  At  a  minimimi,  these 
positive  efforts  shall  include  the 
following: 

(1)  In  cooperation  with  the  State  and 
appropriate  Regional  Director  of  the 
Office  of  Civil  Rights  and  Urban  Affairs 
(OCRUA),  developing  a  source  list  of 
women-owned  businesses  which  might 
be  interested  in  seeking  a  consultancy, 
contract  or  other  subagreement  under 
the  EPA-assisted  project,  and  updating 
the  identification  regularly  (not  less  than 
annually). 

(2)  Providing  the  source  list  of  women- 
owned  firms  to  all  prospective 
consultants  and  contractors,  and 
informing  them  of  EPA  policy  on  use  of 
women-owned  businesses. 

(3)  Assuring  that  the  women-owned 
firms  on  the  source  list  are  notified  of 


prospective  procurement  actions  in 
sufficient  time  to  respond. 

(4)  Complying  with  the  requirements 
for  implementation  of  the  goals  program 
(see  (D)  above). 

(5)  Assuring  that  the  grantee’s 
contractors,  consultants  and 
subcontractors,  in  their  respective 
procurement  actions,  also  take  the 
actions  specified  in  (3)  and  (4). 

(6)  Maintaining  records,  to  be 
available  to  EPA  and  for  review  by  the 
public,  of  contracts  with  women-owned 
businesses,  and  awards  to  such 
businesses. 

F.  Responsibilities  of  Consulting  Firms 
and  Contractors.  All  consulting  firms 
and  contractors  of  the  grantee  are 
expected  to  make  positive  efforts  to 
identify  and  use  women-owned 
businesses,  in  accordance  with  the 
policy,  goals,  and  requirements  of  this 
memorandum.  Such  efforts  shall  include 
the  following: 

(1)  Extending  opportunities  to  women- 
owned  businesses  for  subcontracting, 
joint  business  arrangements,  and 
provision  of  equipment,  supplies,  and 
services. 

(2)  Notifying  women-owned 
businesses  known  on  the  source  list, 
and  other  women-owned  businesses 
known  to  .the  contractor  or  consultant, 
of  goals  and  opportunities  to  compete 
for  or  do  business  with  the  contractor  or 
consultant. 

(3)  Making  maximum  feasible  efforts 
to  meet  the  goals  established  under  (c) 
above. 

(4)  After  bid  opening  or  consultant 
selection,  but  prior  to  award,  providing 
the  grantee  with  a  WBE  participation 
plan  for  achieving  the  applicable  WBE 
goal. 

(5)  Maintaining  records,  to  be 
available  to  the  grantee  and  EPA,  of  the 
efforts  under  paragraphs  (1),  (2)  and  (3) 
and  of  awards  to  women-owned  firms. 

(6)  Informing  the  grantee  and  EPA  of 
changes  in  plans  to  award  previously 
reported  proposed  subcontracts  to 
women-owned  firms. 

(7)  Requiring  each  subcontractor  to 
comply  in  a  like  manner  with  the  EPA 
policy. 

(8)  Meeting  the  requirements  of 
paragraph  (K)  below. 

G.  Responsibilities  of  EPA.  (1)  The 
Director  of  OCR  has  designated  a 
Womens’  Business  Enterprise  Officer  in 
Headquarters  to  coordinate  with  the 
Office  of  Water  Program  Operations  in 
Headquarters  and  with  Regional  Water 
Division  Directors  and  Regional 
OCRUAs.  In  consultation  with 
Headquarters  OCR,  each  Regional 
Administrator  has  also  designated  such 
an  Officer  for  the  Regional  Office.  The 
Officer  will  provide  assistance  and 
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direction  in  support  of  the  policy  in  this 
memorandum,  and,  within  the  limits  of 
available  resources,  will  coordinate  an 
outreach  program  to  identify  and  inform 
women-owned  businesses  which  are 
potential  participants  in  the  Contraction 
Grants  Program. 

(2)  Each  Regional  Administrator  shall 
assure  that  the  policy  and  requirements 
in  this  memorandum  are  implemented 
and  monitored  by  Water  Division 
Directors  and  the  Regional  OCRUA. 

(3)  Specific  Regional  responsibilities 
include: 

(a)  Notifying  in  writing  States, 
grantees,  and  municipalities  in  the 
fundable  portion  of  the  State’s  priority 
list  of  this  policy. 

(b)  Reviewing  solicitation  inserts  to 
assure  that  this  policy  is  adequately 
reflected  in  all  solicitations  for  contracts 
and  other  subagreements  under  grants. 

(c)  Establishing  a  process  of  review 
and  monitoring  to  assure  that  grantees, 
their  consultants  and  their  contractors 
make  positive  efforts  to  use  women- 
owned  businesses. 

(d)  Maintaining  records  on  awards  of 
contracts  to  WBE  firms,  to  be  submitted 
to  Headquarters  OCRUA  by  January  1 
and  June  1  each  year. 

(e)  Developing  source  lists  of  WBE 
firms,  in  cooperation  with  grantees, 
states,  and  interested  persons  and 
organizations. 

H.  What  Women-Owned  Firms 
Should  Do.  Women-owned  businesses 
should  become  knowledgeable  about 
and  involved  in  the  State  and  local 
project  planning  process  under  the 
Construction  Grants  Program.  Women- 
owned  businesses  should  furnish 
capability  statements  to  the  EPA 
regional  OCRUA,  appropriate  State  and 
local  government  agencies,  and 
contractors  and  consultants  doing 
business  in  the  Construction  Grants 
Program. 

I.  Sanctions.  (1)  Responsibility 
determination.  In  the  event  a  bidder  or 
offeror  fails  to  objectively  demonstrate 
positive  efforts  to  meet  the  goal 
established  under  (DJ  or  to  otherwise 
assure  that  women-owned  firms  have 
maximum  feasible  opportunity  to 
participate  in  the  construction  grant 
project,  the  grantee  shall  request,  in 
writing,  that  the  bidder  or  offeror 
provide,  within  some  reasonable  time 
stated  by  the  grantee,  (generally  within 
15  days  after  bid  opening),  evidence  of 
positive  efforts,  or  be  held 
nonresponsible  (and  therefore  ineligible 
to  receive  an  award  under  the  particular 
procurement  action).  The  EPA  Regional 
OCRUA  may,  after  its  review  of 
documents  submitted  under  Paragraph 
(F)  (4)  or  any  other  information 
available  to  it,  instruct  the  grantee  to 


issue  such  a  request.  If  the  bidder  or 
offeror  fails  to  comply  adequately  with 
the  request,  the  grantee  shall  determine 
this  bidder  or  offeror  to  be 
nonreponsible,  and  shall  promptly 
advise  the  bidder  or  offeror  in  writing  of 
this  determination  and  the  basis  for  it.  If 
the  bidder  or  offeror  disagrees  with  this 
determination,  the  bidder  or  offeror  may 
then  file  a  protest  under  40  CFR  35.939. 

A  finding  of  nonresponsibility  on  a 
contract  shall  not  prejudice  the  right  of 
that  bidder  or  offeror  to  submit  bids  or 
proposals  on  other  EPA-funded  projects. 
However,  in  determining  responsibility, 
the  grantee  will  consider  any  evidence  it 
has  concerning  performance  in  relation 
to  WBE  obligations  and  goals  under 
other  contracts. 

(2)  Exceptions.  Notwithstanding 
paragraph  (1),  The  grantee  may  allow  an 
award  of  a  contract  (with  EPA  approval) 
where  the  bidder  or  offeror  did  not 
demonstrate  positive  efforts,  if  (a)  delay 
incident  to  resolicitation  would  cause 
substantial  harm  to  the  grantee,  and  (b) 
the  contract  defines  speciHc  positive 
efforts  for  compliance  with  this  policy 
(including  goals)  during  contract 
performance,  with  appropriate  sanctions 
for  failure  (e.g.,  termination  or  liquidated 
damages). 

(3)  Grantee’s  failure.  If  a  grantee  fails 
to  meet  its  obligations  under  Paragraph 
(1)  above,  or  fails  to  meet  any  other 
requirement  in  this  memorandum,  EPA 
may  declare  the  grantee  nonresponsible 
under  40  CFR  30.340,  deny  assistance,  or 
modify,  suspend  or  terminate  assistance 
in  accordance  with  40  CFR  Part  30, 
Subpart  H. 

J.  Grantee’s  higher  goals.  Nothing  in 
this  policy  prevents  a  grantee  from  using 
goals  higher  than  the  national  or 
regional  goals  for  use  of  women-owned 
firms  in  work  under  EPA  grants. 

K.  Contractors’  and  Consultants’ 
Responsibilities  After  Award.  If 
requested,  contractors  and  consultants 
shall  submit  to  the  grantee  or  EPA 
copies  of  or  information  concerning 
awards  to  women-owned  firms,  and  lists 
of  WBE  firms  contacted  and  used.  From 
time  to  time  (but  not  more  often  than 
quarterly),  the  contractor  or  consultant 
will  be  expected  to  comply  with 
requests  from  the  EPA  Regional  OCRUA 
for  information  on  the  status  of 
compliance  with  the  policy  and 
requirements  in  this  memorandum.  EPA 
may  tailor  reporting  schedules  to  the 
particular  goal  implementation  schedule 
of  the  grantee  and  its  consultants  and 
contractors.  In  the  event  a  consultant  or 
contractor  fails  to  conform  to  its 
obligations  under  this  memorandum,  the 
grantee  will  require  corrective  efforts  or, 
as  appropriate,  modify,  suspend  or 
terminate  the  contract  or  subagreement. 


L.  Reexamination  of  policy.  On  or 
before  October  1, 1983,  the 
Administrator  will  examine  this  policy 
and  its  implementation  and  will  modify 
or  revoke  the  policy  as  appropriate. 
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